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  TO:   ALL INTERESTED PHYSICIANS 
 

Many, if not most, of the contracts entered into with companies offering services to 

physicians contain automatic renewal provisions so that the contract is renewed unless either 

party notifies the other of termination. 

 

A recently decided case confronted a fact pattern wherein a physician had entered into 

a contract of three years with a company which provided billing and collection services.  The 

contract also contained an automatic renewal provision. 

 

The contract compelled the physician practice to place all its programs into the 

software of the service provider. 

 

Upon the conclusion of the contract the practice used the program for purposes of 

accessing the patient records which had been entered into the program during the course of 

the contract.  The servicing company continued to render bills contending that an automatic 

18 months continuation had been triggered as the physician practice had not notified the 

servicing agent of its declination to renew. 

 

It is important to note at this juncture that a New York statute specifically provides that 

a contract calling for service for personal property cannot contain an automatic renewal 

clause which will be enforced. 

 

The question before the court was whether or not intellectual property would fall 

within the definition of an undefined personal property provision. 

 



In its ruling the Appellate Division determined that “personal property” would include 

billing and medical records.  The latter were maintained in distinct form although they were 

also contained within the programs established by the servicing company.  The court was not 

deterred in its ruling by the fact that the physicians continue to use the program in retrieving 

their patient records.   

  

The service company could have protected its rights by giving advance notice of its 

decision to activate the automatic renewal clause and thus this would have forced the 

defendant physicians to have taken action to cancel. 

 

Another litigation of interest entailed the OPMC and the New York Public Health Law 

which requires OPMC to comply with a 90 day provision to deliver the results of its   

investigation to a committee after the last review has been completed of the target physician. 

 

In the case at hand more than 90 days elapsed between the last interview and the report 

to the investigation committee and the physician moved to bar any continuation of the 

disciplinary process. 

 

As might be expected the Appellate Division held that the physician was not unduly 

prejudiced by the delay and OPMC would be allowed to explain its failure to comply with the 

law. 
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